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DECISION ON PETITION FOR REVIEW OF SAFETY RATING 

1. Background 

This matter comes before the Federal Motor Carrier Safety Administration 

(FMCSA) on a July 30, 2009 petition by E H Transport, Inc. (Petitioner) for 

administrative review of a conditional safety rating pursuant to 49 CFR 385.15. The 

rating was assigned following a compliance review of Petitioner completed on June 24, 

2009. 

The procedures for assigning a safety rating at the conclusion of a compliance 

review are set out in Appendix B to part 385. As pertinent, ratings are assigned for each 

of six factors, i f applicable. The ratings for these individual factors then determine a 

carrier's overall safety rating according to a Safety Rating Table.1 

The ratings for factors one through five are assigned based on violations of acute 

regulations and patterns of noncompliance with critical regulations.2 A pattern of 

noncompliance with a critical regulation exists when the number of violations equals 10 

percent or more of the instances examined. The rating for the vehicle factor (factor four) 

also takes into account the carrier's vehicle out-of-service rate. The rating for factor six, 

'Appendix B to 49 CFR part 385, section III A(b). 

These regulations are identified in Appendix B to 49 CFR part 385, section VII. 
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recordable accident rate, is determined by the number of recordable crashes per million 

vehicle miles traveled by the carrier. 

A carrier is assessed one point for each violation of an acute regulation or each 

pattern of noncompliance with a critical regulation. However, patterns of noncompliance 

with critical regulations in 49 CFR part 395 are assessed two points.3 The carrier will be 

rated unsatisfactory in a rating factor i f the acute and/or critical violations for that factor 

total two or more points. It will be rated conditional in a factor i f the acute and/or critical 

violations equal one point. Under the Safety Rating Table, an unsatisfactory rating for 

any single rating factor will result in an overall conditional rating, even i f the ratings for 

all other factors are satisfactory.4 

Petitioner's conditional safety rating resulted from an unsatisfactory rating for 

rating factor three (operational). It was assessed two points for. this rating factor based 

upon a pattern of noncompliance with 49 CFR 395.8(e), false reports of records of duty 

status. Twelve violations were discovered out of 98 repords checked, a violation rate of 

approximately 12 percent. 

Petitioner contended that the violations were based on discrepancies between the 

records of duty status and credit card statements from Fleet Transportation Services 

(FTS), Petitioner's fuel supplier. It claimed that these supporting documents were 

unreliable, although the F M C S A investigator stated "all times on the FTS Statement are 

certified to be correct." Petitioner attached a memorandum from Amber White of FTS 

that stated: 

3 See Appendix B to 49 CFR part 385, section II. (h). 

4 Petitioner received satisfactory ratings for all other applicable rating factors. 
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We cannot guarantee that the times on the report are correct. A l l that we know is 
that the time that we capture is the time that they run the transaction through for 
authorization. We have no way of knowing i f that is the time that the driver was 
actually at the station."5 

2. Decision 

Notwithstanding the fact that FTS would not guarantee the accuracy of the times 

on its credit card reports, they are presumed to be reliable indicators of the approximate 

time when the driver purchased fuel. It is normal business practice, when a customer 

purchases goods with a credit or debit card, to verify that the customer has an active 

account with sufficient funds before approving a sale. Petitioner's theory that 

transmission of transaction information to FTS could have been delayed by several hours 

with respect to the 12 instances reported in the compliance review report is speculative 

and not supported by any evidence. Although it is possible that the sales clerks failed to 

clear the transactions with FTS until several hours after the drivers departed, it is more 

likely than not that the clerks followed normal business procedures by reporting the 

transaction to FTS at the time of sale.6 FTS' inability to guarantee the accuracy of times 

and dates on the FTS credit card reports in all cases does not mean they are inherently 

unreliable for purposes of establishing violations of 49 CFR 395.8(e), as Petitioner 

claims. Petitioner's speculation regarding the accuracy of these documents is 

insufficient, standing alone, to meet its burden of showing that the investigator 

improperly found a pattern of noncompliance with § 395.8(e). Consequently, Petitioner 

has failed to demonstrate that F M C S A committed error in assigning its safety rating. 

5 Exhibit D to Request for Administrative Review. The memorandum does not indicate 
Ms. White's job title. 

6 See In the Matter of Total Package Express, Inc., Docket No. FMCSA-2006-25628, 
Final Order, March 30, 2009. 
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Accordingly, It Is Hereby Ordered, the petition for administrative review filed by 

E H Transport, Inc., is denied. 

Rose A . McMurray ^ / Date 
Assistant Administrator 
Federal Motor Carrier Safety Administration 
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